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a Supreme Court of the District of Columbia 

U. S. A. ex rel Annette F. Gudger 

vs. At Law No. 71034 

H. W. Longfellow & Frank T. Hines 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Petition 

Filed December 31, 1925 

In the Supreme Court of the District of Columbia 

U. S. A. ex rel Annette F. Gudger 

V8. |At Law No. 71034 

H. W. Longfellow & Frank T. Hines 

To the Honorable Judges', 

Your petitioner, (Mrs.) Annette F. Gudger, respectfully repre¬ 
sents as follows: , 

I. That she is a citizen of the United States of America, is domi¬ 
ciled in the State of Virginia, and for the past four years has been 
a resident of the city of Richmond, Virginia, where the Richmond 
regional office of the U. S. Veterans’ Bureau is located and where 
she has been employed as a stenographer. 

2. That on September 4, 1918, she was enrolled in the United 
States Navy at Portsmouth, N. H., and was released from active 
duty on July 31,1919, at Washington, D. C., to which place she had 
been transferred, and was honorably discharged from the United 
States Naval Reserve Force on March' 16, 1920, as yeoman first 
class from the district detail office, navy yard, Boston, Massachu¬ 
setts. Your petitioner states that her work while in the service was 
that of stenographer, and was thoroughly satisfactory. 

3. That, immediately upon her release from active duty as afore¬ 

said, she entered the employment of the Navy Department at 

2 Washington; D. G., in the civil service, remaining until about 

June, 1920, which she voluntarily left to take up a better posi¬ 
tion, as stenographer, in the civil service in the Interior Department 
at Washington, D. C. Her work in the Navy Department was satis¬ 
factory and her leaving was purely to better her position. Her 
work with the Interior Department ended in February, 1921, some¬ 
time before the birth of her son, by her voluntary resignation, her 
services being faithful and loyal and considered mghly satisfactory 
by her superiors. ’ * 

4. Your petitioner, being a married woman and* a mother, at this 
time, did not again enter the Government employment under the 
civil service until May 18, 1925; when she became employed as 
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stenographer under the civil service in the United States Veterans’ 
Bureau in Richmond, Virginia, and was given the status of military 

E reference through military reinstatement, to which she was entitled, 
y department letter of June 11, 1925 (File APR—315733), and was 
given permanent employment under the civil service by letter of 
June 22, 1925, from Hon. H. W. Longfellow, Chief Personnel Divi¬ 
sion, United States Veterans’ Bureau, a copy of which is filed 
herewith marked 44 Exhibit Number 1.” 

5. That she has been constantly employed as such stenographer 
from the 18th day of May, 1925, up to the 15th day of December, 
1925, and has in every way conducted herself as is becoming to a 
faithful and loyal employee of the bureau. Her work, up to that 
date, had been entirely satisfactory, and no complaint made against 
her. 

6. That she on November 30, 1925, received a communication from 
Honorable D. E. Smith, regional manager, Richmond regional 
office, which was as follows: 


3 United States Veterans’ Bureau 

Richmond , Virginia , November SO , 1925. 

In reply refer to R. 14.57. 

Mrs. Annette F. Gudger, 

Through Chief , Service Division , 

U. S. Veterans ’ Bureau , 

Richmond , Virginia. 


Dear Madam: In accordance with the director’s instructions to 
carry no more personnel than is actually required to carry on the 
work and in view of the decreased activities in this regional office, 
you are advised that your services have been declared surplus, effec¬ 
tive at the close of business December 15, 1925. 

Any annual leave to which you are entitled should be taken prior 
to the above specified date. 

Very truly yours, 

(Signed) D. E. Smith, 
Regional Manager , Richmond Regional Office. 


It will thus be seen from this letter that her dismissal was based 
entirely upon surplus force in the office, and petitioner states that no 
other grounds could truthfully be assigned for her discharge or 
removal. 

7. That this is borne out by the fact that, immediately upon the 
receipt of said notice, your petitioner, with her husband, James E. 
Gudger, went to Washington, D. C., and asked for relief from the 
Honorable H. W. Longfellow, Chief Personnel Division, United 
States Veterans’ Bureau. She was told that her record was satis¬ 
factory, but could obtain no relief from said notice of Novem- 

4 ber 30, 1925. See affidavit of James E. Gudger filed herewith 
marked w Exhibit Number 2.” , ,, 

8. That on the 10th day of December, 1925, she addressed peti¬ 
tions to the said H. W. Longfellow, Chief Personnel Division, 
United States Veterans’ Bureau, and to the Civil Service Commis¬ 
sion setting forth the facts of her case, asking that said order be 
countermanded, and requesting a decision at once with notification 
thereof by wire “collect.” Upon receiving no reply your peti- 
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tioner through her attorney wired both of said parties, so petitioned 
at 10 a. m., on Saturday, December 12, 1925, and received the fol¬ 
lowing replies: 

(a) “Re your telegram this date petition Annette Gudger. Am 
advised record not good. (Stop.) Details follow by letter Monday 
next. 

“ Longfellow, 

“ Personnel Veterans' Bureau." 

(b) “No record receipt of petition from Annette F. Gudger . 

“Civil Service Commission.” 

Your petitioner is advised and alleges and charges that Mr. Long¬ 
fellow’s telegram was the first notice she ever had that her record 
was not good, and it was evidently inspired by some information 
received from the Richmond office after she had been advised she 
was dropped because of surplus force in the office, which she states 
was good, as shown by the preceding statements, and she is further 
advised that this was simply an afterthought and excuse to get rid 
of her and get around the statutes as to same, notwithstanding her 
military status. 

5 She further states that she is under the civil service and is 
advised that if her record was not good that then she should 

have been proceeded against under United States Veterans’ Bureau 
General Order No. 265-B, promulgated September 27, 1924, under 
the subject “ Procedure in connection with removal of employees,” 
which is attached hereto, marked “Exhibit Number 3.” She is 
advised and states that the civil service applies with peculiar force 
to those having military status instead of being ignored as was in 
this case. See especially section 1 of Exhibit Number 3. 

9. That on Sunday, December 13, 1925, your petitioner through 
her attorney sent night letters to the said parties as follows: 

(a) To H. W. Longfellow, Chief Personnel Division, as afore¬ 
said : 

“Under civil-service rule twelve, section one, removal Annette 
Gudger December fifteenth can only be for surplus. Petitioner has 
no notice of removal on ground record not good. You told peti¬ 
tioner December first record satisfactory. Petitioner requests coun¬ 
termanding order removing. Kindly wire decision collect at once 
and write details Monday.” <* * 

(b) To Chairman Civil Service Commission: 

“ Re your wire Saturday petition Annette F. Gudger mailed spe¬ 
cial delivery from Richmond Thursday night. Order eliminating 
her as stenographer Veterans’ Bureau on December fifteenth clearly 
violates her military preference. Petitioner asks at least stay of 
order until you can investigate. Wire collect at once whether peti¬ 
tion received and decision.” • •' 

Your petitioner received no relief from the parties to whom these 
telegrams were sent. ' • r . ( ^ ( \ # 

*‘10. Your petitioner calls special attention to the fact that in the 
same classification of the civil service as the undersigned, viz, the 
stenographic pool of the United States Veterans’ Bureau in 

6 Richmond ,■ Virginia, are eight stenographers in addition to 

-! ' 1 the undersigned and that'the undersigned is the only person 
in said classification having military preference. ; : "V** 
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11. That the undersigned is informed and believes and therefore 
alleges that no other stenographer in the same classification has 
received notice that her services would be terminated nor received 
any information that she is to be removed. 

12. That H. W. Longfellow is Chief of the Personnel Division, 
United States Veterans’ Bureau, Washington, D. C., and that Frank 
T. Hines is director, both of whom reside in Washington, D. C. 

13. Your petitioner is advised and therefore alleges that by virtue 
of the acts of Congress relating thereto, the Executive order of the 
President of the United States on March 3, 1923, in accordance 
with act of Congress of July 11, 1919, 41 Sts. L. 37, which is in part 
as follows: 

“(c) In the event of reductions being made in any part of the 
classified service, no person entitled to preference in original ap¬ 
pointment shall be discharged or dropped or reduced in rank or 
salary if his record is good.’’ 

and Rule XII, section 5, of the Civil Service Rules, which is as 
follows: 

“ 5. In harmony with statutory provisions, when reductions are 
being made in the force, in any part of the classified service, no 
employee entitled to military preference in appointment shall be 
discharged or dropped or reduced in rank or salary if his record 
is good, 

your petitioner, being entitled to military preference and perma¬ 
nently employed in the civil service, can not according to law be 
eliminated or removed from her position, since no charge of 

7 unsatisfactory record has been made against her as provided 
by Rule XII, section 1, of the Civil Service Commission, 

which is a quotation of section 6 of the act of Congress of August 
24, 1912, 37 Stat. L. 555, and the General Order No. 265-R of Sep¬ 
tember 27, 1924, issued in pursuance therewith, and especially since 
eight employees in the same office as your petitioner with the iden¬ 
tical civil-service classification have no military preference and have 
been retained, and since no proceeding bad been had in accordance 
with the laws relating to civil service whereby she could have had 
an opportunity to defend her record. 

Your petitioner further alleges that, if a reduction of personnel 
is necessary, those in the same classification without military pref¬ 
erence should be eliminated at all events before she, with her mili¬ 
tary preference, is sacrificed. 

14. Your petitioner avers that the action in removing her was 
arbitrary, without authority of law, and null and void, and in direct 
violation of the method provided by Congress, and that as she was 
summarily dismissed, without any procedure provided by law, she 
can only resort to the court having jurisdiction in the matter, which, 
she is informed is this honorable court, where the parties who did 
her this great injustice have their official residence. 

Wherefore, and for as much as your petitioner has appealed in 
vain to all sources within her department from which relief may be 
obtained and is without sufficient or adequate remedy save in this 
court, she prays that a peremptory writ of mandamus may he issued 
by this honorable court directed tp H. W. Longfellow, Chief 

8 Personnel Division, United States Veterans’, Bureau, Wash¬ 
ington, D. C., and Frank T. Hines, Director, United States 


Veterans’ Bureau, Washington, D. C., commanding and compelling 
them or whichever of them issued the approval of letter of November 
30, 1925, above shown, by which your petitioner was supposed to be 
dismissed, to countermand the order eliminating the services of 
your petitioner as of the close of business December 15, 1925, and 
directing that your petitioner be continued in her position with the 
United States Veterans’ Bureau of Richmond, Virginia, in her status 
and at her compensation from which she was attempted to be re¬ 
moved, until she may be removed, reduced, or otherwise eliminated 
in accordance with the acts of Congress, orders of the President, 
and rules of the Civil Service Commission relating thereto, and 
commanding that they, or anyone acting for them, refrain in every 
way either directly or indirectly from infringing upon the rights of 
your petitioner as an employee under the civil service entitled to 
military preference, and that your petitioner may have all such 
other, further, and general relief as the nature of her case may 
require. 

(Mrs.) Annette F. Gudger. 


State of Virginia, 

City of Richmond , to wit: 

This day, Annette F. Gudger, the above-named petitioner, per¬ 
sonally appeared before me, Wilmer L. O’Flaherty, a notary 
9 public in and for the city aforesaid in my said city, ana 
made oath that the matters and things stated in the fore¬ 
going petition are true. 

Given under my hand this 30th dav of December, 1925. 

My commission expires June 24,1928. 

Wilmer L. O’Flaherty, 

Notary Public. 

Rossa F. Downing, 

D. C. O’Flaherty, 

Attorneys for Petitioners. 

Exhibit Number 1 

(Copy) 

United States Veterans Bureau, 

Washington, June 22,1925. 

In reply refer to 18-E. 

Mrs. Annette F. Gudger, 

Through Manager, Regional Office, U. S. Veterans' Bureau, 

, Richmond, Virginia. 

You are hereto permanently appointed as a stenographer and 
typist, S. & E. 1925, at a salary at the rate of $1,200 per annum (C. S. 
Reinstatement Certificate No, 12087), effective June 13, 1925, by 
change from temporary. t ... 

By direction. 

(Signed) H. W. Longfellow, 

Chief Personnel Division. 

No. 25-2026. 
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10 Exhibit Number 2 

State of Virginia, 

City of Richmond , to wit: 

This day personally appeared before me, Wilmer L. O’Flaherty, a 
notary public in and for the city and State aforesaid, James E. 
Gudger, who made oath that he is a resident of the city of Richmond, 
Virginia; that he is a pharmacist by profession; that he is the hus¬ 
band of Mrs. Annette F. Gudger; and that on the 1st day of Decem¬ 
ber, 1925, he accompanied her to the city of Washington, D. C., and 
that he was present at an interview between Mrs. Annette Gudger 
and Mr. H. W. Longfellow, Chief Personnel Division, United States 
Veterans’ Bureau, Washington, D. C., and that he heard the con¬ 
versation between Mrs. Gudger and the said Mr. Longfellow relative 
to her record and that the affiant asked Mr. Longfellow as to the 
record of Mrs. Gudger and the said Mr. Longfellow replied that her 
record was good and that there was nothing against her record; 
that this statement was made after Mr. Longfellow had sent for 
the files relating to her record and made after he had examined them 
and after Mrs. Gudger had shown Mr. Longfellow the letter from 
Mr. D. E. Smith, regional manager, Richmond regional office, U. S. 
Veterans’ Bureau, purporting to discharge her, and that Mr. Long¬ 
fellow said that this was the first he knew of it; that during this 
interview Mr. Longfellow sent for the files and examined them 
while Mrs. Gudger and myself were in an adjoining office, and that 
the statement above made that her record was good was made 

11 after Mr. Longfellow had had an opportunity and had exam¬ 
ined the files regarding her record. 

Jas. E. Gudger. 

Subscribed and sworn to before me this 30th the day of Decem¬ 
ber, 1925. 

Wilmer L. O’Flaherty, 

Notary Public . 

My commission expires on the 24th day of June, 1928. 

Exhibit Number 3 
(Copy) 

U. S. Veterans’ Bureau, 

September 27,1924. 

GENERAL ORDER NO. 265—B 

» 

* s 

Subject: Procedure in connection with removal of employees. 

The following general order is hereby promulgated, effective Octo¬ 
ber 12, 1924, for observance by all officers and employees of the 
U. S. Veterans’ Bureau: ' 

* 1. Removals of permanent classified civil-service employees from 
the service of the U. S. Veterans’ Bureau shall be made pursuant to 
the requirements contained in section 6 of the act of Congress of 
August 24,1912, 37 Stat., 555, which reads as follows: 

“ That no person in the classified civil service of the United States 
shall be removed therefrom except for such cause as will promote 
the efficiency of said service and for reasons given in writing, and 


H. W. LONGFELLOW ET AL. V. ANNETTE F. GUDGEB 


7 


the person whose removal is sought shall have notice of the same 
and of any charges preferred against him, and be furnished with a 
copy thereof, and also be allowed a reasonable time for personally 
answering the same in writing; and affidavits in support thereof; but 
no examination of witnesses nor any trial or hearing shall be re¬ 
quired except in the discretion of the officer making the removal; 
and copies of charges, notice of hearing, answer, reasons for removal, 
and of the order of removal shall be made a part of the 
12 records of the proper department or office, as shall also the 
reasons for reduction of rank or compensation; and copies 
of the same shall be furnished to the person affected upon request, 
and the Civil Service Commission also shall, upon request, be fur¬ 
nished copies of the same.” 

2. If it is desired to discontinue a temporary employee, an un¬ 
classified employee (such as an unskilled laborer) or an attendant, 
it will not be necessary to prefer charges against such employee, as 
outlined above. If and when, after full and fair trial during the 
probationary period the conduct or capacity of the probationer is 
not satisfactory to the appointing officer, the probationer shall be 
so notified in writing, with a full statement of reasons, and this 
notice shall terminate his services. Copy of such notice must be 
forwarded to central office when reporting the separation of the 
employee. 

3. Before filing charges against an employee or taking any steps 
provided in the above act, a preliminary investigation of the com¬ 
plaint should be made unless the facts indicate that such an investi¬ 
gation is not necessary. This preliminary investigation shall be 
made by the investigator attached to the field office, or in the absence 
of such a representative, the officer in charge may designate a repre¬ 
sentative of the division involved, provided the officer in charge or 
the chief of the division is not to be a party to the making of the 
charges against the individual to be investigated. If either officer 
is to be a party to the charges the investigator shall be appointed by 
the chief of the central office division having responsibility for the 
activities in which the employee to be investigated is engaged. If 
no preliminary investigation is made a statement containing the rea¬ 
sons for the omission thereof shall accompany the charges when 
forwarded to central office. 

4. If such preliminary investigation does not disclose conditions 
or facts sufficient to justify a suspension the matter should be settled 
by the proper officer having control and supervision of the employee. 

5. If such preliminary mvestiation discloses conditions or facts 
which constitute a basis for charges and the retention of the em¬ 
ployee on a duty status will be detrimental to the maintenance of 
discipline or prejudicial to the service, the officer in charge should 
in accordance with the requirements of the above act suspend the 
employee investigated for a period not to exceed ninety days. Sus¬ 
pensions must be confirmed by the director. The period of suspen¬ 
sion may be extended beyond ninety days with the prior consent of 
the Civil Service Commission secured through central office. In 
case of suspension the offender shall be notified in writing of his 
suspension, together with a copy of the charges preferred against 
him, and he shall be allowed a reasonable time for personally answer¬ 
ing the same in writing and to file affidavits in support of his 
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statements. If, in the opinion of the officer in charge of field 
location, the complaint or offense is not of a character that 
requires immediate suspension he may permit the employee to con¬ 
tinue to render service pending investigation and final action. The 
investigation pursuant to the charges shall be made by the investi¬ 
gator attached to the office, or in the absence of such representative, 
by an employee designated by the officer in charge, unless such officer 
is to be a party to the charges. If the officer in charge is to be a 
party to the charges, the investigator shall be designated by the chief 
of the central office division having responsibility for the activities 
in which the emplovee to be investigated is engaged. If the charge 
involve a central office employee, investigation shall be made by the 
control service. 

6. A copy of the charges preferred against the employee and his 
reply thereto and affidavits filed therewith, together with a complete 
report of investigation thereof, shall be transmitted to the assistant 
director, supply service, central office. A copy of the report of in¬ 
vestigation shall be forwarded direct to the central office division 
involved and to the inspection division, control service, central office, 
for file and record purposes. 

7. A committee consisting of three members, appointed by the 
director, shall constitute a board to pass on all cases of employees 
against whom charges have been preferred. The action of this board 
upon approval by the director shall be final. 

8. In determining the validity of evidence submitted in investiga¬ 
tions or relating to charges, opinions not substantiated by specific 
and concrete facts and the citation of particular incidents, acts, etc., 
will not be considered. Reports of investigations must present a 
definite schedule of incidents with dates which constitute the breach 
of discipline, the misconduct, the shortcoming, the failure of duty or 
whatever the charge may be, and persons submitting evidence to sub¬ 
stantiate charges must answer such specific questions of fact as may 
be necessary to an impartial decision. 

9. Paragraphs 33, 35, and 36 of General Order No. 265, dated 
June 2, 1924, and all other orders and instructions in conflict here¬ 
with are hereby cancelled. 

(Signed) Frank T. Hines, 

Director. 

14 Order to show cause 


Filed December 31, 1925 

* * * * * * * 

This cause coming on to be heard upon the petition of Annette F. 
Gudger, it is this 31st day of December, 1925, ordered that the de¬ 
fendants, H. W. Longfellow, Chief of the Personnel Division of the 
United States Veterans’ Bureau, Washington, D. C., and Frank T. 
Hines, Director of the United States Veterans’ Bureau, Washington, 
D. C., show cause on the 22d day of January, 1926, why a writ of 
mandamus should not issue against the said defendants, in accord¬ 
ance with the prayers of the petition filed this 31st day of December, 
1925; provided a copy of this order and said petition be served on 
the defendants not later than the 8th day of January, 1926. 

Walter I. McCoy, 

Chief Justice . 
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MarshaPs return 

Served a copy of the within rule on H. W. Longfellow by G. H. 
Sweet, Assistant Chief Personnel Division, and Frank T. Hines, 
Director each personally 12/31/25. 

E. C. Snyder, U. S. Marshal. 

Friedlander. 

15 Answer of H. W. Longfellow , Chief of Personnel Division of 

United States Veterans Bureau , to petition and rule to 
show cause 

Filed January 22, 1926 

******* 

H. W. Longfellow, Chief of Personel Division of the United 
States Veterans’ Bureau, now and at all times saving and reserving 
unto himself all exceptions to the imperfections, uncertainties, ana 
defects in the petition for writ of mandamus filed herein, and re¬ 
serving unto himself the benefit of the lack of jurisdiction of the 
court appearing on the face of said petition to grant the relief 
prayed for, and the lack of jurisdiction of the court to direct him, 
as Chief of Personnel Division of the United States Veterans’ Bu¬ 
reau, to perform the act in question, and relying on the same as if 
demurrer had been specifically interposed, for answer to said peti¬ 
tion, or so much thereof as is material, and to said rule to show 
cause, says: 

I. This defendant admits the material averments of paragraph 1 
of the petition. 

2. Tnis defendant admits the material averments of paragraph 2 
of the petition. 

3. This defendant has no knowledge of the averments of paragraph 
3 of the petition but admits the same for the purposes of this pro¬ 
ceeding. 

4. This defendant admits the material averments of paragraph 4 
of the petition. 

5. This defendant admits the averment of paragraph 5 of the 

petition that petitioner was employed as a stenographer from 

16 the 18th day of May, 1925, until the 15th day of December, 
1925, but denies each and every other of the averments con¬ 
tained in said paragraph 5 of the petition. 

6. This defendant admits the averment of paragraph 6 of the pe¬ 
tition that a letter dated November 30, 1925, copy of which is set 
forth in paragraph 6 of the petition, was addressed to the petitioner 
by the manager of the regional office of the United States Veterans’ 
Bureau at Richmond, Virginia, and was received by her. This de¬ 
fendant admits the averment that the dismissal of the petitioner was 
because petitioner was surplus in the regional office at Richmond, 
Virginia, but .denies the averment that no other grounds could truth¬ 
fully be assigned for petitioner’s discharge or removal, and this de¬ 
fendant is informed, and avers, that on the 12th day of December, 
1925, a letter signed by the manager of the regional office of the 
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United States Veterans’ Bureau at Richmond, Virginia, was ad¬ 
dressed to petitioner, which letter is in words as follows: 

“ December 12,1925. 

“ R 14.57. 

“Mrs. Annette F. Gudger, 

“ U. S. Veteran *’ Bureau , Richmond , Virginia. 

“ Dear Madam : This will supplement my letter to you dated De¬ 
cember 1, 1925, in which you were advised that, on account of reduc¬ 
tion in force, your services would not be required on and after the 
close of business December 15, 1925. 

“In selecting you for discontinuance from the service, considera¬ 
tion was given your record during the time that you have been an 
employee of this office, which, as compared with other employees of 
similar status, was not good; in other words, you have been found 
to be the least efficient of all the employees in the stenographic sec¬ 
tion with whom you are in competition and, furthermore, you have 
been found to be lacking in cooperation and not amenable to office 
discipline to the same extent as the other employees in that 
section. 

17 “The provisions of the Executive order of March 3, 1923, 
as well as regulations of the bureau with respect to retention 

in the service of employees entitled to military preference, have been 
considered in connection with the action taken in your case. 

“Very truly yours, 

“ D. E. Smith, 

“Regional Manager , Richmond Regional Office. 

“ CPM-AG.” 

/ * 

7. This defendant admits the averment of paragraph 7 of the pe¬ 
tition that the petitioner went to Washington, D. C., and asked him 
for relief. This defendant further admits the averment that peti¬ 
tioner was told that her record was satisfactory, but defendant avers 
that such statement was limited to the facts appearing in the peti¬ 
tioner’s personal file in the central office at Washington, D. C., and 
was made without any knowledge of the record of the petitioner 
in the regional office at Richmond, Virginia, and this defendant avers 
that at the time of the interview referred to in said paragraph 7 of 
the petition he advised the petitioner that the statement that her 
record was satisfactory was so limited to the facts shown in the 
personnel file in the central office at Washington, and this defendant 
now avers that petitioner’s record in the United States Veterans’ 
Bureau was not satisfactory and was not good. 

8. This defendant admits the averment of paragraph 8 of the 
petition that the petitioner addressed a petition to nim, but denies 
knowledge of the averment that the petitioner addressed a petition 
to the Civil Service Commission, and admits the averment that 
petitioner received from this defendant the telegram set forth in 
said paragraph 8 of the petition and marked (a), but denies 
knowledge of the averment that petitioner received the telegram 

marked (b). 

18 This defendant denies that he has sufficient knowledge to 
form a belief as to the averment that said telegram signed by 
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him was the first notice petitioner ever had that her record was not 
good, but admits such averment for the purposes of this proceed¬ 
ing, and this defendant denies the averment that her record was 
good and that said telegram was simply an afterthought and an 
excuse to get rid of her and “ to get around the statutes as to same, 
notwithstanding her military status.” This defendant admits the 
averment that petitioner was under civil service. 

As to each and every other of the averments of paragraph 8 of 
the petition, this defendant is advised by counsel that they are con¬ 
clusions of law which he is not. required to answer. 

9. This defendant admits the averment of paragraph 9 of the pe¬ 
tition that on December 13,1925, petitioner sent a night letter to this 
defendant, as set forth in said paragraph 9 of the petition. This 
defendant has no knowledge of the averment of paragraph 9 of the 
petition that on December 13. 1925, the petitioner, through her at¬ 
torney, sent a night letter to tne chairman of the Civil Service Com¬ 
mission, as set forth in said paragraph 9 of the petition, but admits 
same for the purposes of this proceeding. 

10. This defendant admits the averments of paragraph 10 of the 
petition. 

11. This defendant admits the averments of paragraph 11 of the 
petition. 

12. This defendant admits the averments of paragraph 12 of the 
petition. 

13. This defendant is advised by counsel that the aver- 
19 ments of paragraph 13 of the petition are statements of law 
which he is not required to answer. 

14. This defendant denies the averments of paragraph 14 of the 
petition that the action of the bureau in removing tne petitioner 
was arbitrary, without authority of law, null and void, and in direct 
violation of the method provided by Congress, and that she was 
summarily dismissed without any procedure provided by law. 

Wherefore, having fully answered, this defendant prays that the 
rule to show cause issued herein be discharged and the petition dis¬ 
missed, with his reasonable costs. 

, H. W. Longfellow, 

Chief of Personnel Division of 
Urated States Veterans' Bureau . ,. 


WWS. - f ; i 

District of Columbia, ss : - *• 

I, H. W. Longfellow, being first duly sworn, on oath depose and 

say that I am the Chief of the Personnel Division of the United 

States Veterans’ Bureau and one of the defendants above named; 

that I have read the foregoing answer by me subscribed and know 

the contents thereof; and that the matters and things therein stated 

I verily believe to be true. TT TTT — 

* • '* H. W. Longfellow. v 

20 Subscribed and sworn to before me this 20th day of Jan*; 

uary, 1926. > ,, . . ‘ . ’ " ‘ *, ’ 

, [notarial seal.] Matilda Redeker, 

': Peyton Gordon, Notar V PMic ’ ?• 

United States Attorney. i- . . , - . •. .* . \ 

Leo A. Rover, ’ -> / 

Assistant United States Attorney. 



Answer of Frank T. Hines , Director of United States Veterans ’ 
Bureau , to 'petition and rule to show cause 

Filed January 22, 1926 

* * * * • • • 

Frank T. Hines, Director of the United States yeterans’ Bureau 
now and at all times saving and reserving unto himself all excep¬ 
tions to the imperfections, uncertainties, and defects in the petition 
for writ of mandamus filed herein, and reserving unto himself the 
benefit of the lack of jurisdiction of the court appearing on the 
face of said petition to grant relief prayed for, and the lack of 
jurisdiction of the court to direct him, as Director of the United 
States Veterans’ Bureau, to perform the act in question, and rely¬ 
ing on the same as if demurrer had been specifically interposed, for 
answer to said petition, or so much thereof as is material, and to 
said rule to show cause, says: 

1. This defendant admits the material averments of paragraph 1 
of the petition. 

2. This defendant admits the material averments of paragraph 2 
of the petition. 

3. This defendant has no knowledge of the averments of 
21 paragraph 3 of the petition but admits the same for the pur¬ 
poses of this proceeding. 

4. This defendant admits the material averments of paragraph 4 
of the petition. 

5. This defendant admits the averment of paragraph 5 of the 
petition that petitioner was employed as a stenographer from the 
18th day of May, 1925, until the 15th day of December, 1925, but 
denies each and every other of the averments contained in said 
paragraph 5 of the petition. 

6. This defendant admits the averment of paragraph 6 of the 
petition that a letter dated November 30, 1925, copv of which is 
set forth in paragraph 6 of the petition, was addressed to the 
petitioner by the manager of the regional office of the United States 
Veterans’ Bureau at Richmond, Virginia, and was received by her. 
This defendant admits the averment that the dismissal of the peti¬ 
tioner was because petitioner was surplus in the regional office at 
Richmond, Virginia, but denies the averment that no other grounds 
could truthfully be assigned for petitioner’s discharge or removal, 
and this defendant is informed, and avers, that on the 12th day 
of December, 1925, a letter signed by the manager of the regional 
office of the United States Veterans’ Bureau at Richmond, Virginia, 
was addressed to the petitioner, which letter is in words as follows: 

“ December 12, 1925. 

“ R 14.57. 

“ Mrs. Annette F. Gudger, 

“ U. S. Veterans' Bureau , Richmond , Virginia 

“Dear Madam : This will supplement my letter to you dated 
December 1, 1925, in which you were advised that, on account of 
reduction in force, your services would not be required on and after 
the close of business December 15, 1925. 
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“ In selecting you for discontinuance from the service, con¬ 
sideration was given your record during the time that you have 
been an employee of this office, which, as compared with other 
employees of similar status, was not good; in other words, you 
have been found to be the least efficient of all the employees in 
the stenographic section with whom you are in competition and, 
furthermore, you have been found to be lacking in cooperation 
and not amenable to office discipline to the same extent as the other 
employees in that section. 

“ The provisions of the Executive order of March 3, 1923, as 
well as regulations of the bureau with respect to retention in the 
service of employees entitled to military preference, have been con¬ 
sidered in connection with the action taken in your case. 

“ Very truly yours, 

“ D. E. Smith, 

“ Regional Manager , Richmond Regional Office . 

“ CPM-AG.” 


7. This defendant admits the material averments of paragraph 7 
of the petition, but avers and states it to be the fact that the peti¬ 
tioner’s record in the United States Veterans’ Bureau was not 


satisfactory and was not good. 

8. This defendant admits the averment of paragraph 8 of the 
petition that the petitioner addressed a petition to H. W. Long¬ 
fellow, Chief of Personnel Division of the United States Veterans’ 
Bureau, but denies knowledge of the averment that the petitioner 
addressed a petition to the Civil Service Commission, and admits 
the averment that petitioner received from said H. W. Longfellow 
the telegram set forth in said paragraph 8 of the petition and 
marked (a), but denies knowledge of the averment that petitioner 
received the telegram marked (b). This defendant denies that he 
has sufficient knowledge to form a belief as to the averment that 
that Mr. Longfellow’s telegram was the first notice petitioner ever 
had that her record was not good, but admits such averment for 

the purposes of this proceeding, and this defendant denies 
23 the averment that the petitioner’s record was good and 

that said telegram was simply an afterthought and an 
excuse to get rid of her and u to get around the statutes as to same, 
notwithstanding her military status.” This defendant admits the 
averment that petitioner was under civil service. 

As to each and every other of the averments of paragraph 8 of 
the petition, this defendant is advised by counsel that they are 
conclusions of law which he is not required to answer. 

9. This defendant admits the averment of paragraph 9 of the 

petition that on December 13, 1925,. petitioner sent a night letter 
to the defendant, H. W* Longfellow, Chief of Personnel Divi¬ 
sion of the United States Veterans 9 Bureau, as set forth in said 
paragraph 9 of the petition. This defendant has no knowledge 
of the averment of paragraph 9 of the petition that on December 
13, 1925, the petitioner, through her attorney, sent a night letter 
to the chairman of the Civil Service Commission, as set forth in said 
paragraph 9 of the petition, but admits the same for the purposes 
of thisproceeding. , , < , ! - 

.10, This defendant admits the averments of paragraph 10 of the 
petition. . • 
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11. This defendant admits the averments of paragraph 11 of the 
petition. 

12. This defendant admits the averments of paragraph 12 of the 
petition. 

13. This defendant is advised by counsel that the averments of 
paragraph 13 of the petition are statements of law which he is not 

required to answer. 

24 14. This defendant denies the averments of paragraph 14 

of the petition that the action of the bureau in removing the 
petitioner was arbitrary, without authority of law, null and void, 
and in direct violation of the method provided by Congress, and that 
she was summarily dismissed without any procedure provided by law. 

Wherefore, having fully answered, this defendant prays that the 
rule to show cause issued herein be discharged and the petition dis¬ 
missed, with his reasonable costs. 

Frank T. Hines^ 

Director of the United States Veterans' Bureau . 

wws. 


District of Columbia, ss: 

I, Frank T. Hines, being first duly sworn, on oath depose and say 
that I am the Director of the United States Veterans’ Bureau and 
one of the defendants above named; that I have read the foregoing 
answer by me subscribed and know the contents thereof; and that 
the matters and things therein stated I verily believe to be true. 

Frank T. Hines. 

Subscribed and sworn to before me this 20 day of January, 1926. 
[notarial seal.] 

John D. Cutter, 
Notary Public , D. C. 

Commission expires Dec. 8, 1928. • 

Peyton Gordon, 

United States Attorney. 

Leo A. Rover, 

_ Assistant United States Attorney. 

WWS. 

25 Demurrer to answer of Frank T. Hines 

- \ . 

Filed February 9, 1926 

* * * * * * * . 

The plaintiff comes and demurs to the answer filed in this cause 
by Frank T. Hines, Director United States Veterans’ Bureau, and 
says it is insufficient in law on the following grounds: 

’* 1. (a) The answer admits that the plaintiff had military status, 
which entitled her to the protection set forth in the petition filed 
by her in this honorable court. 

i (b) The answer admits that the plaintiff is under the civil service 
and does not show that she has ever been deprived of or forfeited 
the rights and privileges appertaining thereto. 

' 2. The petitioner comes and says that there is nothing in the 
answer that shows that the defendant in dismissing the plaintiff 


followed the law relating to persons having military status, as is 
necessary under the act of Congress relating to persons having 
military status under the laws, and the Executive order of the 
President of the United States issued on March 3, 1923, in accord¬ 
ance with the act of Congress of July 11, 1919, 41 Sts. L. 37, which 
is in part as follows: 

“ In the event of reductions being made in any part of the classi¬ 
fied service, no person entitled to preference in original appoint¬ 
ment shall be discharged or dropped or reduced in rank or salary 
if his record is good,” 

and Rule XII, section 5, of the Civil Service Rules, which is as 
follows: 

26 “In harmony with statutory provisions, when reductions 
are being made in the force, in any part of the classified serv¬ 
ice, no employee entitled to military preference in appointment shall 
be discharged or dropped or reduced in rank or salary if his record 
is good.” 

The answer on page 4, under paragraph 13, shows that the de¬ 
fendant admits that the allegation contained in paragraph 13 of 
the petition is a matter of law and there is no other answer made 
to the allegation in paragraph 13 of the petition, and the defendant 
does not show he has followed the law. 

3. The petitioner comes and further says that the answer shows 
that the plaintiff was dismissed without following the law as to 
dismissal of persons under the civil service, the only way to dis¬ 
charge her was to comply with the law provided by the act of Con¬ 
gress and the orders and regulations made thereunder relating to 
civil service, whereby it is provided that no person should bo re¬ 
moved without certain procedure being had and in the case of the 
plaintiff, who had military status, the procedure in connection with 
removal of employees as set out in General Order of October 12, 
1924, for the observance of all persons, of all officers and employees 
of the United States Veterans’ Bureau, and especially the defend¬ 
ant, Frank T. Hines, which procedure was not followed. (See copy 
of same, Exhibit No. 3, filed with petition.) 

4. The said order was effective at the time of the supposed re¬ 
moval and provided, inter alia, that the plaintiff was entitled to a 
hearing before removal and that she could not be removed except 

for cause that would promote the efficiency of the service 

27 and the reasons therefor be given in writing and that she 
should have notice of the same and of the charges preferred 

against her and be furnished with a copy thereof and be allowed 
a reasonable time for personally answering the same in writing, 
and other safeguards, which are set out at length in the said gen¬ 
eral order aforesaid, and the answer does not allege or show that 
she did have the protection reauired by law, and the answer shows 
that the defendant, Frank T. Hines, violated a plain provision of 
the law. , r t j 

5. The answer admits the averments of paragraphs 6, 10, and 11 
of the petition. These paragraphs contain the allegation that a let¬ 
ter was written November 30, 1925, paragraph 6, dismissing peti¬ 
tioner because her services had been declared surplus, and admits, 
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paragraph 10, that she was one of eight stenographers in a pool and 
the only one having military preference, and, paragraph 11, that no 
other stenographer in the same classification had received notice that 
her services would be terminated, and these admissions, thus dis¬ 
missing her, show that her dismissal was in violation of and in face 
of the law relating to persons being under civil service and having 
military status. 

6. The plaintiff further says that the answer on its face admits the 
dismissal or removal of the plaintiff in direct violation of the laws, 
orders, rules, and regulations prescribed for a person who had mili¬ 
tary status and was under civil service, both oi which was admitted 
to be true by the defendant in his answer. 

7. The defendant, Frank T. Hines, does not in his answer allege or 

show any law, rule, or allegation justifying his action in re- 

28 moving the petitioner, the answer being in so far as it is not 
argumentative entirely negative as to any proper reasons 

either by substantive law or administrative discretion why plaintiff 
was summarily removed from office. 

8. The plaintiff further says that the answer fails to show that 
her record was ascertained not to be good by any method provided 
by the acts of Congress governing her case, or any rules, regulation, 
or order promulgated and effective. 

Mrs. Annette F. Gudger, 

By Counsel. 

D. C. O’Flaherty, 

Richmond, Va., and 
Rossa F. Downing, 

Washington, D. C . 

Supreme Court of the District of Columbia 

Wednesday, March 17,1926 . 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * • • * 

The demurrer filed herein to the answer of defendant Frank T. 
Hines having heretofore been argued and submitted to the court, it 
is considered that said demurrer be, and the same is hereby, sustained. 

Friday, March 19th, 1926, 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * * 

29 It is hereby ordered that the order entered in this cause 
March 17th, 1926, be, and the same is hereby, amended to read 

the demurrer filed to the answer of defendant Frank T. Hines be 
considered as a demurrer to the answers of both defendants^ 
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Friday, March 26, 1926. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

~ * * * * * * * 

Come now the parties hereto by their respective attorneys of rec¬ 
ord and thereupon, the defendants by their said attorney, state to 
the court that they do not care to amend but will stand upon their 
answers, to which the court sustained a demurrer on the 17th day 
of March, 1926. 

Wherefore, it is considered that the prayers of the petition be 
granted, that the writ of mandamus issue as therein prayed, and 
that the plaintiff recover of the defendants her costs of suit, to be 
taxed by the clerk, and have execution. 

From the foregoing judgment the defendants by their said attor¬ 
ney in open court, note an appeal to the Court of Appeals of the 
District of Columbia. 

Assignments of error 
Filed April 10, 1926 

******* 

Now come the defendants, H. W. Longfellow, Chief Personnel 
Division United States Veterans’ Bureau, and Frank T. Hines, 
Director United States Veterans’ Bureau, and assign as error the 
following: 

30 1. That the court erred in sustaining the demurrer to the 

answers of the defendants. 

2. That the court erred in entering final judgment herein granting 
the relief prayed. 

Peyton Gordon, 

United States Attorney . • 
Leo A. Rover, 

Assistant United States Attorney, 

Attorneys for Deferulants. 

Designation of record 

Filed April 10, 1926 

* * * * * * * 

The clerk will please prepare a transcript of record on appeal to 
the Court of Appeals of the District of Columbia in the above- 
entitled cause and incude therein the following: 

1. Petition and exhibits. 

2. Rule to show cause. 

3. Answers of defendants to petition and rule to show cause. 

4. Demurrer to answer of defendant Hines. 

5. Order of March 17, 1926, sustaining demurrer. 

6. Order of March 19, 1926, amending order of March 17, 1926, 
sustaining demurrer. 
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7. Judgment. 

8. Notation of appeal. 1 

9. Assignment of error. 

10. This designation. 

Peyton Gordon, 

United States Attorney. 
Leo A. Royer, 

Assistant United States Attorney. 

31 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 30, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
i 9 made part of this transcript, in cause No. 71034 at law, wherein U. 
S. A. ex rel Annette F. Gudger is petitioner and H. W. Longfellow 
and Frank T. Hines are respondents, as the same remains upon the 
files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 10th day of May, 1926. 

[seal.] Frank E. Cunningham, 

Clerk. 

By Chas. B. Coflin, 

Assistant Clerk. 

(Indorsed on cover:) District of Columbia, Supreme Court. No. 
4472. H. W. Longfellow, &€., et al. vs. Annette F. Gudger. Court 
of Appeals, District of Columbia. Filed May 10, 1926. Henry W. 
Hodges, Clerk. 
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IN THE 


dourt af Appeals 

OF THE 

DISTRICT OF COLUMBIA 
APRIL TERM, 1926 


No. 4472 

H. W. LONGFELLOW, Chief of the Personnel Divi¬ 
sion of the United States Veterans’ Bureau, and 
FRANK T. HINES, Director of the United States 
Veterans’ Bureau, 

Appellants. 


v. 


ANNETTE F. GUDGER 


BRIEF ON BEHALF OF APPELLEE 


This is an appeal from a judgment entered in favor 
of the appellee, Annette F. Gudger, plaintiff in the 
Court below, against the appellants, H. W. Longfellow, 
Chief of the Personnel Division of the United States 
Veterans’ Bureau, and Frank T. Hines, Director of the 
United States Veterans’ Bureau, the writ of man¬ 
damus issuing as prayed in the petition. 

STATEMENT OF FACTS 

The statement of the case to be found in the brief for 
the appellants contains a reasonably complete state- 
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ment of the facts and as there seems to be no dispute in 
regard to the material facts, it is not necessary to re¬ 
peat or restate them. 

The questions presented to this Court are: 

1. Did the lower Court err in sustaining the de¬ 
murrer to the answers of the defendant. 

2. Did the lower Court err in entering final judg¬ 
ment herein granting the relief prayed. 

ARGUMENT 

The appellants, at some length, in their brief, have 
gone into the question of the removal of the ordinary 
civil service employee without military preference 
status, but as the appellants concede that the appellee 
does not come under this classification, but rather that 
she is classified as a civil service employee with mili¬ 
tary preference status, the appellee’s argument will be 
confined chiefly to the procedure required to be fol¬ 
lowed to remove from the Government service an em¬ 
ployee with civil service military preference status, 
when it becomes necessary to reduce the working force 
because of surplus employees. 

No thoughtful person questions the obligation which 
the Nation is under to those who have done faithful 
service in its Army and Navy. The appellants, in this 
same noble sentiment, have expressed this thought in 
their brief; Page 12: 

“Congress in dealing with those men and 
women who had honorably served their country 
in time of war and who thereafter were em¬ 
ployed under the classified civil service of the 
United States, has thrown additional safe¬ 
guards around their positions by at least two 



separate enactments. By the act of August 15, 
1876, 19 Stats. 169. Congress provided: 

‘That in making any reduction of 
force in any of the executive depart¬ 
ments the head of such department shall 
retain those persons who may be equally 
qualified who have been honorably dis¬ 
charged from the military or naval ser¬ 
vice of the United States and the widows 
and orphans of deceased soldiers and 
sailors.’ 

“And by the Act of August 23,1912 (37 Stat. 
413). Congress provided: 

‘That in the event of reductions being 
made in the force of any of the executive 
departments, no honorably discharged 
soldier or sailor whose record in said de¬ 
partment is rated good shall be dis¬ 
charged or dropped or reduced in rank 
or salary.’ 

“Following this legislation of August 23, 
1912, an Executive order dated March 3, 1923, 
was promulgated by the President and the civil- 
service rules amended by providing in Section 
5 of Rule 12 of said rules the following (which 
language is substantially the same as the 
Executive order): 

‘In harmony with further provisions, 
when reductions are being made in the 
force, in any part of the classified ser¬ 
vice, no employee, entitled to military 
preference and appointment shall be dis- 
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charged or dropped or reduced in rank 
or salary if his record is good’.” 

The appellants concede that the appellee acquired 
certain rights by virtue of her military preference 
status of which she cannot be deprived without due 
process of law. 

In the case of United States v. Perkins, 116 U. S., 
483, the following was stated; 

“The head of a department has no constitu¬ 
tional prerogative to appoint to office indepen¬ 
dently of the legislation of Congress; and by 
such legislation he must be governed, not only 
in making appointments, but in all that is inci¬ 
dent thereto.” 

The Court in rendering its decision held that the ap¬ 
pellee's discharge from the Navy without a court mar¬ 
tial was illegal and void. Also, that while the right to 
appoint necessarily implied the power to remove, the 
latter must be exercised as the legislature had pro¬ 
vided. 

A careful study of the various military preference 
enactments and Executive orders reveals the noble in¬ 
tention of Congress and the President of the United 
States to give additional protection to the civil service 
employees with military preference status. The 
Executive order dated March 3rd, 1923, and the civil 
service rules amended by providing in Section 5 of 
Rule 12 of said rules the following: (which language 
is substantially the same as the Executive order): 

“In harmony with further provisions, when 
reductions are being made in the force, in any 
part of the classified service, no employee en¬ 
titled to military preference and appointment 
shall be discharged or dropped or reduced in 
* rank or salary if his record is good.” 
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is the last preference act dealing directly with the 
issues in this case, and there is no doubt from the 
wording of this order by the President of the United 
States, that the greatest protection possible was in¬ 
tended to be given to the civil service employees with 
military preference. 

The protection is definite and clear, viz., “when re¬ 
ductions are being made in the force, in any part of the 
classified service, no employee entitled to military pre¬ 
ference and appointment shall be discharged or 
dropped or reduced in rank or salary if his record is 
good.” Then the only lawful way that a civil service 
employee entitled to military preference can be dis¬ 
charged is for the head of the department to prefer 
charges against the employee, and the procedure to be 
followed in the preferring of such charges is outlined 
in Section 6 of the Act of Congress of August 24th, 
1912, 37 Stat. 555 (Record p. 6, Exhibit No. 3), which 
states in substance that the appellee was entitled to a 
hearing before removal and that she could not be re¬ 
moved except for cause that would promote the effi¬ 
ciency of the service and the reasons therefor be given 
in writing and that she should have notice of the same, 
and of the charges preferred against her, and be fur¬ 
nished with a copy thereof, and be allowed a reasonable 
time for personally answering the same in writing, and 
filing affidavits in support thereof. 

In the case of United States vs. Wickersham, 201, 
U. S. 390; 50 L. Ed. 798, it was held that the removal 
of the appellee in violation of the following order of the 
President was illegal and void: 

“No removal shall be made from any position 
subject to competitive examination, except for 
just cause, and upon written charges filed with 
the head of the department or other appointing 
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officer, and of which the accused shall have full 
notice and an opportunity to make defense.” 

See also Butler vs. White, 83 Fed. 578. 

In the instant case the appellee was notified on Nov¬ 
ember 30, 1925, that her services had been declared 
surplus effective at the close of business December 15, 
1925. (Record P. 2.) On receipt of this notice she im¬ 
mediately called to the attention of her superior officers 
the fact that she was entitled to military preference 
status, and that no charges had been preferred against 
her. On December 14th, one day before the date set 
for her suspension from the service, the appellee re¬ 
ceived a supplemental letter (Record P. 10) dated the 
12th day of December, 1925, this date being Saturday, 
stating in substance that her record as compared with 
other employees in the stenographic section with whom 
she was in competition, was not good, and that she had 
been found to be lacking in cooperation and not amen¬ 
able to office discipline to the same extent as the other 
employees in that section. The appellants in their 
brief (Page 14), state that the record of the appellee 
was found to be not good by the Regional Manager, her 
direct and immediate superior, and the representative 
of the Director of the Veterans' Bureau, and that the 
findings and determination by said Regional Manager 
that the record of the appellee herein was not “good” 
is a final and conclusive determination of that question. 
In other words, the additional safeguards which Con¬ 
gress by its noble legislation, and the President by 
Executive order, have thrown around those men and 
women who have honorably and faithfully served their 
Country in time of war, and who thereafter were em¬ 
ployed under the classified civil service of the United 
States, amounts to nothing, and the superior officer of 
these men and women with preferred civil service 
status who have made the supreme sacrifice for their 
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Country, can dismiss them “as caprice may suggest,” 
and their civil service record ever stands “not good” 
without the opportunity being afforded them to answer 
and refute the charges preferred. 

The appellants contend that requiring the charges 
to be preferred, and the giving of the civil service em¬ 
ployee with military preference a reasonable time to 
answer and refute the charges, would be imposing 
upon the executive branch of the Government a burden 
that has no warrant in law and one that would most 
seriously hamper the proper administration of the 
several departments of the Government. The Presi¬ 
dent, the head of the executive branch of the Govern¬ 
ment, and Congress, no doubt, considered the small ad¬ 
ditional burden which would be imposed upon the 
executive branch of the Government in protecting the 
jobs of the military preference employees of civil 
service, and it is clearly the intent of Congress through 
its acts and the President by his executive order, that 
the military preference employees of civil service have 
the additional protection to which the appellee claims 
she is entitled and that the lower Court has ordered. 

The appellee being entitled to the protection of 
military preference, cannot be discharged from civil 
service until charges have been preferred against her, 
and she has been given an opportunity to make defense 
thereto. Therefore, the attempted removal, if such it 
was, was without legal effect, and the judgment of the 
Court below granting the writ of mandamus should be 
affirmed with costs. 

Respectfully submitted, 

JOHN S. HORNBACK, 
Woodward Building, 
ROSSA F. DOWNING, 

Vermont Building, . 
Attorneys for Appellee . 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL 


Court of Appeals of the District of Columbia 

APRIL TERM, 1926. 

No. 4471. 


THE F. H. SMITH COMPANY, A BODY CORPORATE, 
AND J. ERIS POWELL, APPELLANTS, 

VS. 

FRANK M. LOW. 


FILED AUGUST 12, 1926. 


In the Court of Appeals of the District of Columbia. 

No. 4471. 

The F. H. Smith Company, a Body Corporate, et al., 

Appellant, 

vs. 

Frank M. Low, Appellee. 

Stipulation. 

It is hereby stipulated and agreed between counsel for 
the respective parties hereto that copies of the proposed 
additional plea of the defendant The F. H. Smith Company 
and of the proposed additional plea of the defendant J. 
Eris Powell, attached to and filed with the motion, appear¬ 
ing on Page 36 of the Record, for leave to file such addi¬ 
tional pleas, were inadvertently omitted from the transcript 
of Record filed herein in this Court, and 
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It is further stipulated and agreed that such additional 
pleas, copies of which are attached hereto and made a part 
of this stipulation, may be considered as a part of the Rec¬ 
ord on appeal in this case. 

DONALDSON & JOHNSON, 

HAYDEN JOHNSON, 

Attorneys for Appellant. 

PEELLE & OGILBY, 

Attorneys for Appellee. 

STANTON C. PEELLE. 

C. H. R. OGILBY. 

Supreme Court of the District of Colummia. 

Law. No. 68920. 

Frank M. Low, Plaintiff, 


vs. 

The F. H. Smith Company, a Body Corporate, et al., 

Defendants. 

Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, do hereby certify the annexed to 
be a true and correct copy of the original additional pleas 
attached to motion for leave to file as (they) appear of rec¬ 
ord in the Clerk’s Office of said Court in the above-entitled 
cause. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, this 
5th day of August, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 
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Additional Pleas Attached to Motion for Leave to File. 

Filed Dec. 23, 1924. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 68920. 

Frank M. Low, Plaintiff, 
vs. 

The F. H. Smith Company, a Body Corporate, et al., 

Defendants. 

Additional Plea of Defendant F. H. Smith Company to 

Plaintiff’s Declaration. 

By leave of court first had and obtained, the defendant, 
F. H. Smith Company, for an additional plea to the plain¬ 
tiff’s declaration says: 

1. It admits that it is a body corporate as described in 
said declaration and that defendant J. Eris Powell was its 
President at the time in said declaration mentioned. It 
further admits plaintiff was desirous of securing and rent¬ 
ing quarters in the vicinity! of to-wit, Fourteenth and F 
Streets, Northwest, in the City of Washington, District of 
Columbia, suitable for the purpose of conducting therein 
the business of selling clothing and wearing apparel and 
that plaintiff went t<5 the office of this defendant Company 
and made the inquiry with respect to certain property sit¬ 
uated at the Southwest corner of Fourteenth and F Streets 
in said City and District as alleged in said declaration. 

It further admits that the plaintiff entered into the writ¬ 
ten contract referred to in said declaration. This defend¬ 
ant severally denies each and every of the other allegations 
in said declaration contained. 

DONALDSON, JOHNSON and 
FRAILEY, 

Attorneys for Defendant The F. H. 

Smith Company. 
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In the Supreme Court of the District of Columbia. 

At Law. No. 68920. 

Frank M. Low, Plaintiff, 
vs. 

The F. H. Smith Company, a Body Corporate, et al., 

Defendants. 

Additional Plea of Defendant J. Eris Powell to Plaintiff’s 

Declaration. 

By leave of court first had and obtained, the defendant, 
J. Eris Powell, for an additional plea to the plaintiff’s dec¬ 
laration says: 

• I... He admits that defendant F. H. Smith Company is a 
body corporate as described in said declaration and that 
this defendant was its President at the time in said declara¬ 
tion mentioned. He further admits plaintiff was desirous 
of securing and renting quarters in the vicinity of to-wit, 
Fourteenth and F Streets, Northwest, in the City of Wash¬ 
ington, District of Columbia, suitable for the purpose of 
conducting therein the business of selling clothing and wear¬ 
ing apparel and that plaintiff went to the office of the de¬ 
fendant F. II. Smith Company and made the inquiry with 
respect to certain property situated at the Southwest cor¬ 
ner of Fourteenth and F Streets in said City and District as 
alleged in said declaration. 

He further admits that the plaintiff entered into the writ¬ 
ten contract referred to in said declaration. This defend¬ 
ant severally denies each and every of the other allegations 
in said declaration contained. 

DONALDSON, JOHNSON and 
FRAILEY, 

Attorneys for Defendant J . Eris Powell . 

[Endorsed:] At Law. No. 68920. Frank M. Low, 
plaintiff, vs. The F. H. Smith Company, a body corporate, 
et al., defendants. Additional pleas attached to motion for 
leave to file. 

[Endorsed:] No. 4471. The F. H. Smith Company, a 
body corporate, et al., appellant, vs. Frank M. Low, ap¬ 
pellee. Addition to record per stipulation of counsel. 
Court of Appeals, District of Columbia. Filed Aug. 12, 
1926. Henry W. Hodges, clerk. 
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